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It is our passion for the superyacht industry that has led to the publication of this third  
edition of The Guide to Superyacht Law. Our continuing desire to share our knowledge and 
expertise with you has inspired the new items you will find in this guide. Whether you are 
looking to build, buy, sell or own a yacht, our guide to superyacht law will help you to navigate 
your way through this increasingly complex market.

Written by legal experts with more than 20 years’ experience in the superyacht sector, our 
guide covers everything you need to know at any stage in the process – from financing a yacht 
and drafting contracts, to specifying design and build requirements, safety and operational 
considerations.

Even if it all goes wrong, with one of the largest international dispute teams, Clyde & Co  
has the expertise to work out the best possible solution for you.

Our depth of industry knowledge – both commercially and legally – and our contacts are  
second to none.

The Superyacht industry has changed dramatically since 2008 and we recognise that today  
this industry – perhaps more than any other – is about transparency and attention to detail 
and, of course, an appreciation of the unique.

John Leonida 

we know what matters
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You have a dream, or You are  
the purveYor of dreams. someone 
has to draw it and someone has 
to Look at those drawings and 
saY: “Yes, i can buiLd it”.
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Design
 – What is the owner expecting from the designer? 

Will the choice of the design have an impact 
on the yacht’s performance or compliance with 
yacht regulatory obligations? Bring the designer 
on board early.

 – What are the designer’s obligations? Is he or 
she only delivering the design, or should the 
designer also be responsible for ensuring the 
builder fulfils the design intent?

 – Does the design contract tie into the build 
contract? The designer should deliver the design 
in accordance with the design deliverables 
schedule of the build contract. Does the 
design contract clearly specify the designer’s 
responsibility towards the owner or towards  
the builder for defects attributable to the  
original design?

 – Is the owner/builder protected from negligent 
design or breaches of intellectual property? 
Basically, does the designer have professional 
liability insurance cover in place? It’s expensive 
but designers should have it.

 – Does the design contract protect the designer’s 
intellectual property? Does the contract provide 
that any licence granted by the designer is 
subject to payment of the design fees, and that 
if the designer is not paid the licence will be 
immediately withdrawn?

 – A designer should NEVER surrender his design 
palette. Owners go to a designer for his or her 
style. A designer’s style is their signature.

design & buiLd
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 – Payment terms: Stage payments linked to 
milestones, on a cost plus basis, monthly stage 
payments or on a percentage of completion 
basis. Careful consideration should be given 
to timings, exact triggers of payments and the 
value of the yacht as constructed.

 – Specification: You should have a marine 
surveyor help to negotiate this. It will include 
details of the flag and classification notation. 
When choosing a flag, a number of factors 
should be considered including tax, intended 
use (i.e. chartering or not), flag reputation and 
the builder’s knowledge/experience building 
with such flag. Not all classification societies are 
created equal. Will your choice of class add or 
detract from the value of the yacht? Do you have 
access to the discussions between the builder 
and the classification society?

 – Compliance: Language confirming the 
regulations the yacht will be built under  
and, in particular, whether she will be built  
as a commercial yacht. If so, will she be, for 
example, Large Yacht Code (LY3), Passenger  
Yacht Code (PYC) or SOLAS compliant? Consider 
at this stage whether a helicopter will be used 
on board the yacht so that compliance with the 
relevant regulations can be incorporated into  
the build contract.

 – Insurance: Details of the insurance of the 
builder during the build process (levels, coverage 
of owner-supplied items, whether the Buyer is 
co-assured). This will be important if there is an 
accident during the build process.

 – Protecting the Buyer’s pre-delivery 
instalments: Progressive title transfer (getting 
title in the yacht as she is built), bank refund 
guarantees - either or a combination of both. 
Where the title is being transferred, check with 
the relevant jurisdiction what requirements 
may effect title registration to ensure that this 
is validly transferred to the Buyer. How best to 
protect your pre-delivery instalments and how 
effective is that bank refund guarantee?

 – Protecting the builder’s interests: Does the 
contract provide any mechanism to guarantee 
the Buyer’s payment obligations during the 
build process? What if the Buyer fails to pay the 
pre-delivery instalments when they fall due or 
if the Buyer unlawfully terminates the contract 
or illegitimately refuses to take delivery of the 
yacht? Will the builder be able to recover any of 
its losses from the Buyer? In addition, or as an 
alternative to retaining title and ownership of 
the yacht, some builders, upon payment of each 
pre-delivery instalment, request performance 

bonds from a Buyer guaranteeing the payment 
obligation of (at least) the next pre-delivery 
instalment. This gives some comfort to the 
builder in securing (a minimum) cash flow to 
continue the build if the Buyer steps out of the 
contract during the construction period when 
the builder has already invested its funds in the 
construction. Alternatively, where the contract 
is entered into by a single purpose vehicle 
company it is not unheard of for the builder to 
request a personal guarantee from the beneficial 
owner or a corporate guarantee from a parent 
company guaranteeing the Buyer’s obligation 
under the contract.

 – Project management: Depending on the project, 
during the build you may have an on-site project 
manager to supervise the build, or at least a 
project manager that visits regularly. The build 
contract should allow access and office space for 
the project manager.

 – Performance warranties: Depending on the 
size, the Buyer should at least expect to see 
speed, range, noise and vibration warranties as 
a minimum. Paint system warranties should 
also be considered. The liquidated damages 
and levels set will depend on what features are 
important to your yacht. 

BuilD ContraCt
there is no ‘standard form’ yacht 
construction contract. each builder will 
have its standard that partly reflects how 
they work. a good contract will appear 
fairly balanced, while a poor contract 
will limit the buyer’s rights as much as 
possible. NEVER SIGN A CONTRACT 
WITHOUT TAKING LEGAL ADVICE.

a yacht construction contract will usually 
be made up of (i) the main contract 
(ii) the technical specification (iii) the 
general arrangement plan and (iv) any 
other elements such as construction 
schedule, form of delivery documents 
and makers list. SHOW US THE STANDARD 
CLIENT AND WE WILL SHOW YOU THE 
STANDARD CONTRACT.

there are some basics everyone should 
expect to see in a build contract.
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 – Jurisdiction, forum and technical disputes: You 
need to know the law that will govern disputes 
and whether you will go to court or rely on 
arbitration. 

 – Delivery and VAT: Where will delivery take 
place and what VAT structure should be set up? 
As you see within this booklet’s section on Tax, 
this cannot be overlooked or viewed lightly.

 – Post-delivery warranties: What is the period? 
What will it cover? Is there an extended 
warranty where an item is fixed during the 
warranty period? Consideration should be given 
as to whether the Buyer should have limited 
rights when it comes to latent defects.

 – Termination: If it all goes wrong and the 
contract is terminated, what happens? If the 
builder terminates, what are the damages? If 
the Buyer terminates and he/she has taken the 
yacht away, you need to make sure he/she has 
access to all the design work, and all the class 
and flags files to continue the build. At this point 
do not forget that during the build, class and flag 
are contracted to the builder and their files are 
closed to the Buyer.

 – Commission: While not mentioned in the build 
contract, if the Buyer is introduced to the builder 
by an intermediary, a commission may well be 
payable by the builder.
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Surround yourself with people who know what they are doing: surveyor, lawyer, 
manager, broker and VAT advisor/accountant. There are charlatans in this business. 
Find experienced people to help you.

 – Get it in writing: form of agreement, special 
terms and document list.

 – The most common form of agreement for 
sale and purchase of second-hand yachts is 
the Mediterranean Yacht Brokers Association 
(MYBA) sale and purchase form, known as the 
MYBA Memorandum of Agreement (MYBA 
MOA). Any additional terms or amendments 
of the standard terms should be recorded (e.g. 
novation of any charters currently booked for 
the season or specific art works to be removed). 
It is important that any agreements made 
verbally are recorded in writing. You should 
consider carefully before signing any personal 
guarantee which underwrites the obligations 
of the selling or buying company. This may 
compromise the ownership structure you have 
carefully put in place, and it could cause tax 
problems on the sale.

 – What is the process?  
Agreement signed, conditional upon sea trial 
and survey. Deposit paid. Always have the 
sea trial first and, if you’re happy, move on to 
the condition survey conducted by a marine 

surveyor. Never do the condition survey before 
the sea trial, unless the MYBA MOA is amended 
to adequately deal with this. Typically, the 
MYBA MOA will have an addendum which will 
deal with all discussions that will be delivered 
by the Seller to the Buyer and vice versa.

 – Who should the deposit be paid to?  
It’s customary for the Seller’s broker or lawyer 
to hold onto it. However, you can commercially 
agree for it to be held by the Buyer’s broker or 
lawyer. Any party holding a deposit should be an 
established company. If you can’t agree on who 
holds the deposit, you could get a bank to act as 
the stakeholder.

In light of recent case law, the Sale of Goods Act 
(SOGA) should be expressly excluded in a sales 
contract for it not to apply. Under SOGA, there is  
an implied term that goods supplied under a 
contract are of satisfactory quality and fit for 
purpose. Solely relying on “as is, where is” language 
may not exclude SOGA and, in the absence of 
relevant market practice or expectation may allow 
the Buyer to claim damages for breach of implied 
terms under SOGA.

saLe & purchase
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things for sellers to think aBout:
 – should delivery be in international waters or within the eu?

 – are all of the yacht’s statutory documents in order?

 – is the yacht financed? if so, consent from the bank to sell is usually required.

 – who is my broker? should i enter into a central agency agreement?

 – is the buyer known? who is the ultimate beneficial owner? do i want a personal/ 
parent company guarantee if a single purpose company is the buyer?

 – what do i need to do if the buyer is changing flags?

things for Buyers to think aBout:
 – is the yacht vat paid? or is vat accounted for? has vat been claimed back?

 – what will be my owning structure, and do i need a vat structure set up?

 – will this be a pleasure yacht and registered private, or do i want to charter  
the yacht?

 – do i want to keep the same flag? will the current flag affect the use of the yacht? 
what is involved in changing flags? will the new flag accept this kind of yacht onto 
its register as a private or commercial yacht?

 – where do i feel comfortable with the deposit being held?

 – are there any special conditions, or items i want left on the yacht (i.e. novation  
of upcoming charters or specific items fixed prior to closing)?

 – do i want to keep the current crew?

 – do i want a personal guarantee from the ultimate beneficial owner or a parent 
guarantee of the selling company?

 – have all the vested interests in the deal been declared?
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A good broker makes a deal; he or she is your best asset. A poor broker sits on the dock 
of the bay waiting for their commission to come in. Whether the aim is to build a new 
yacht, sell or buy a pre-owned yacht or secure charters, it is customary in the industry 
for the parties to be introduced by a yacht broker. However, this is not necessary. 
Transparency is a MUST; watch out for not only the UK Bribery Act, but also bribery  
and corruption legislation across many countries.

 – Who pays the broker? The Seller in sale and 
purchase; the builder in new construction, and 
the owner on charter agreements.

 – Can the broker negotiate the contract? Yes, 
if acting as an agent and English law applies. 
The principal would be bound by the terms 
agreed. If the applicable law is not clear, agency 
may become a complicated matter. Check the 
implications with a local lawyer and get the 
terms of the agreement in writing.

 – Do I need to pay commission? The role and 
the entitlement of brokers is clear when MYBA 
forms are used. If these are not used, address 
the issue and put it in writing otherwise you will 
be at the mercy of the law applicable to where 
the relationship was formed. In essence, a broker 
will be entitled to a commission if they are the 
effective cause of the sale.

 – There is recent case law involving commission 
payments, either wrongly claimed or wrongly 
avoided.

 – What is a Central Agency Agreement? A fixed-
term and exclusive relationship with a broker/
brokerage house to take care of the marketing of 
the yacht when it comes to sale and chartering.

If contracts are signed, the broker is entitled to 
commission. Look out for:

 – Minimum marketing activity

 – Commission after termination

 – Applicable law (brokerage agreements governed 
by the laws of Florida can be tough on a Seller).

 

brokerage
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a good broker makes a deaL; he or 
she is Your best asset. a poor broker 
sits on the dock of the baY waiting 
for their commission to come in. 
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Unlike the commercial shipping world, buying a yacht with cash is the norm. There 
are financing options available, however, if a bank funds your yacht they will want to 
know lots of information about you, the builder and the yacht. They will also want to 
know where the yacht is and where it goes.

 – Purpose of finance: Funding either (i) the 
purchase price of a pre-owned yacht (ii) the 
purchase price of a new build yacht (iii) the 
construction price of a new build yacht or (iv) 
the cost of refit works. It is common for banks 
to expect you to put 30 to 50 per cent of your 
own money into the project before they will 
contribute.

 – Risk – Structure/ownership of the borrower:  
The company entering the loan agreement  
should have the sole purpose of acting as owner 
and operator of the yacht being financed and 
should hold no other assets.

 – Bank security: The bank will consider the 
security risk on any yacht. More specifically, 
with yacht construction, the bank will also 
consider the risk of the shipyard going bankrupt. 
The bank’s concern would be to ensure that its 
security is protected from third party creditors, 
that it ranks prior to the yard’s creditors with 
respect to the yacht, and that the owner has 
clean and full title of the yacht capable of being 
enforced in the event of default under the loan 
agreement.

finance
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 – Does the yacht represent the main security 
granted to the bank to guarantee repayment 
of the loan? Generally, until a yacht is almost 
80 per cent completed, the value of the 
construction never corresponds to the actual 
money already paid into the project. The bank 
would always require additional security, 
including personal guarantees by the beneficial 
owner covering any and all amounts due by the 
borrower to the bank under the loan agreement. 
Other security may vary from corporate 
guarantees and share charges to assignments 
of the shipbuilding contract, earnings and 
insurances.

 – Conditions Precedent (CPs): Even if the finance 
has been approved, it is common for an 
extensive list of documents and actions to be 
completed before any money is paid out. The 
bank will ask for any number of legal and tax 
opinions, which you will have to pay for. Is the 
yacht structure lawful and typically recognised 
for yachts sailing into EU territorial waters? Are 
all requirements for non-EU structures complied 
with? What might be the tax implications?

 – Insurance and Liability: Is the yacht properly 
insured during the build process and after 
delivery? Are benefits under the relevant 
insurance policies properly assigned to the  
bank as security?

 – Covenants: The borrower will give many 
covenants including financial, operational 
and insurance undertakings, representations 
or warranties. If you fail to comply with any 
covenants then the bank can call the loan in.

things to ConsiDer:
 – the bank would usually have the right to inspect, at any time, the construction process to 
verify whether the value of the yacht has diminished as this would impact on the security 
value represented by the yacht.

 – the borrower will need the bank’s prior consent before being able to agree to any 
amendment or variation to the shipbuilding contract.

 – is the flag jurisdiction acceptable to the lender? is the yacht mca compliant? is the 
classification society reliable? as the english high court decided last year, not all mca 
Large Yacht code certification is identical and reliable. the banks need to be aware of 
that. is the yacht compliant to the statutory requirements of the flag state?

 – is the classification society acceptable? the banks will be sensitive to the reputation of the 
same classification society in different countries. country ‘a’ may be ok. country ‘b’ may 
be questionable.

Post-Delivery: 
 – maintenance: the bank would usually have the right to inspect the yacht upon reasonable 
request to check that the condition of the yacht does not materially diminish during the 
lifetime of the loan.

 – the borrower should not make any alteration to the yacht without the bank’s prior consent.

 – the borrower shall operate the yacht only in the territorial limits of the insurance coverage.

 – default: the bank’s powers are usually wide reaching where there is a borrower’s default 
and the bank can usually enforce any of the security in any order.
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yaCht Managers
Providing services ranging from purely commercial and marketing services to full 
commercial, administrative and technical services – such as crewing, arranging 
yacht and crew insurance, general administration, accounts, technical and ISM/ISPS 
services. Yacht managers can be reassuring to have, an asset for the operation of the 
yacht, and vitally important.

Do I need, or should I have, a yacht manager?
 – Yes, an ISM-certified yacht manager for 

commercially registered/operated yachts over 
500 GRT.

 – A yacht manager is not strictly needed for 
privately registered/operated yachts. On a 
smaller day boat, a captain can normally keep 
things in order. However, on the bigger tonnage, 
engaging a yacht manager is what you should be 
doing, for example, if the yacht has a large crew 
employed or if the yacht is to undergo works.

How do I choose one?
 – Reputable? Is he or she appropriate for the 

services needed and yacht size, intended use and 
area of operation? Get references from industry 
experts and your friends.

 – Market standard? Ensure you know what the 
manager is providing for his or her fee.

 – Is the manager prepared to provide a manager’s 
undertaking on standard market terms to 
bankers if you are borrowing funds to buy  
the yacht?

So what should I expect from the management 
agreement?
 – An adapted version of the standard BIMCO 

Shipman 2009 is a good start.

 – Do they have professional indemnity insurance 
in place? It is advisable to have it and for yacht 
owners to request it.

 – Limitation of liability – get the relevant clauses 
or disclaimers carefully reviewed to ensure the 
manager’s liability is not limited beyond what is 
standard or reasonable. 

 – Term of the contract and termination provisions 
– ensure you are not locked into a contract for 
longer than you aim to be. 

 – Other things to cover – governing law and 
dispute resolution. Advice from a local lawyer is 
advisable.

operationaL
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flag
There is no legal requirement to flag, but if you do not have a flag, Port State control 
will probably stop you from sailing. Choosing a flag relies on what regulatory regime 
you want to operate your yacht under. In the superyacht world, the British Red 
Ensign is the overwhelming flag of choice in all its variations; the UK, Isle of Man 
and Cayman Islands. In the USA, the Marshall Islands have a sizeable footprint, 
but for superyacht registration, they do not yet have a huge presence in Europe. In 
recent years, the Maltese Flag has also become popular. Owners should be aware that 
where yachts are being chartered in European waters the latest interpretation by the 
commission of EU Council Regulations mean non-EU flags may have issues with port 
state authorities. 

Can the Buyer be denied access to flag’s  
records to check whether the building is being 
managed properly?
Yes, unless you agree this with the builder during 
the contract negotiations.

Are there any documentary requirements when 
registering a yacht?
Yes there are, but these will vary with flag, length 
and tonnage of the yacht. All registries will require 
proof of ownership prior to first registration (i.e. 
a bill of sale or builder’s certificate), certificate 
of survey, tonnage certificate and, if registered 
elsewhere, the previous registry’s deletion 
certificate. If the yacht has had a break in its 
registration history, you have to fill in the gaps.
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Who will be covered by the MLC?
The MLC applies to all yachts ordinarily engaged in 
commercial activities but only yachts over 500 GRT 
can get certified. That makes it difficult for sub-500 
GRT yachts to prove complete compliance. It covers 
all crew who are employed or engaged or work in 
any capacity on board. It is important to note that 
on employment matters, the MLC will apply to 
existing yachts and that yacht owners will need to 
comply with the MLC requirements.

What paperwork is required?
 – Following an inspection, a certificate will be 

issued by the flag state certifying that the 
working and living conditions of crew satisfy the 
mandatory requirements.

 – A declaration, as approved by the flag state, 
which states the national requirements for the 
working and living conditions for crew and sets 
out the measures adopted to ensure compliance. 

 – A copy of the MLC should be available to the 
crew on board the yacht.

What steps must ship owners take to ensure 
compliance?
 – Draft onboard complaints procedures.

 – Draft compliant employment contracts.

 – Amend crew management agreements.

 – Ensure masters and senior officers are trained to 
deal with crew complaints and the monitoring of 
working/living conditions.

Can the owner avoid liability by registering a 
yacht with a flag state that has not approved the 
MLC? 
No, all yachts will be subject to inspection in the 
ports of any country that has approved the MLC.

What happens if there is a breach?
Penalties and corrective measures for breaches or 
obstructions will be imposed.

CreWing Matters
The crew are part of a global workforce increasingly deployed and managed through 
a network that links owners, managers and labour-supply agencies. It is important to 
ensure compliance as the crew is central to the successful operation of the yacht. 

What protection is afforded to the crew?
The employment contract will set out the crew 
members’ contractual rights. Further mandatory 
employment rights, for example protection against 
dismissal, may also be afforded to them.

Is there a model employment contract?
There is no model contract, however, certain flags 
require contracts to be approved by their relevant 
authorities. For example, UK flag vessels require 
contracts to be approved by the MCA.

What jurisdiction will govern a dispute?
The express election of jurisdiction and choice of 
law in the contract is one factor. However, either 
party may be able to challenge this on a number  
of grounds, such as where the crew member 
carried out his or her duties, and where the  
owner is based.

What is the Maritime Labour Convention (MLC)?
The MLC provides a globally applicable standard 
for:

 – Minimum requirements to work on a yacht.

 – Conditions of employment.

 – Accommodation, recreational facilities, food  
and catering.

 – Health protection, medical care, welfare and 
social security protection.

 – Compliance and enforcement. The aim of  
the MLC is to set a standard for seafarers’  
working conditions regardless of which flag  
they sail under. The MLC came into force on  
20 August 2013.
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heliCoPters
The use of helicopters on yachts is becoming more common as a fast and stylish 
means of allowing guests to join the yacht at their convenience. Access to a helicopter 
is also invaluable in an emergency and it is therefore important to consider at an early 
stage in the design process whether a helideck should be incorporated on the yacht. 
With regard to commercial yachts, “touch and go” helidecks also have to fully comply 
with the law.

How much space will I need for a helideck?
The helicopter landing area should be designed 
for the largest helicopter which it is intended to 
use. It should be large enough to contain a circle 
of diameter D equal to the largest dimension of 
the helicopter when the rotors are turning. The D 
circle should be totally unobstructed.

This doesn’t have to mean that the entire deck will 
be devoted to the helideck as the out-board edges 
of the landing area may be engineered to retract 
or fold to a closed position when the landing area 
is not in use, providing the overall safe landing 
area, including the retractable or movable sides, 
when fully deployed, provides the minimum load 
bearing area specified.

Does the helideck need to comply with any 
regulations?
Commercial yachts seeking compliance with 
Large Yacht Code (LY3) or Passenger Yacht Code 
(PYC) require a Helicopter Landing Area Certificate 
(HLAC) to be issued by an aviation inspection body 
recognised by the relevant flag.

While a pleasure yacht does not need to comply 
with LY3 or PYC, many owners will build their 
helideck so that it is LY3 or PYC compliant to 
maximise the yacht’s resale value should a future 
owner wish to register the yacht as a commercial 
vessel or should the owner wish to charter the 
yacht. However local laws on helicopter use, as 
well as the insurers of a helicopter, may not allow 
a helicopter to touch any helideck which is not 
legally compliant.

heliCoPters
Once my helideck is certified, can I land any 
helicopter on my yacht?
No. The (HLAC) will indicate the maximum size of 
helicopter in terms of ‘D’ value and the maximum 
take-off weight of the heaviest helicopter in terms 
of ‘t’ value for the helideck. You will not be able to 
land anything larger or heavier.

Do the captain and crew need additional 
training?
In accordance with LY3 or PYC, the officer in 
charge of each helicopter landing area operations 
team should be in possession of an Offshore 
Petroleum Industry Training Organisation (OPITO) 
Approved Helicopter Landing Officer (HLO) 
certificate. All other crew assigned duties within 
the helicopter landing area operations team(s) 
should be in possession of an OPITO Approved 
Offshore Emergency Helideck Team Member 
certificate. Further, all crew should undergo 
familiarisation training regarding helicopter 
operations.

Do I need any specialist fire-fighting equipment if 
I store my helicopter on the deck?
Regardless of whether the helicopter is stored on 
deck, the helideck structure should be adequate 
to protect the yacht from fire hazards associated 
with helicopter operations. Fire-fighting equipment 
should be provided in close proximity to the 
helideck (near the access point for the helideck) 
and crew should also be trained in fire-fighting 
techniques.

If hangar facilities are provided on board the 
yacht, these should be in accordance with the 
requirements contained in SOLAS II-2 and 
approved by the relevant flag.
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aCCiDents
Any yacht is exposed to the risk of accident resulting in both damage to itself and also 
any third parties involved. Therefore, the yacht, the owners, managers and operators 
must be adequately insured for these risks.

What are the possible risks?
 – Damage to and possible total loss of the yacht.

 – Injury or death to the crew and/or passengers.

 – Grounding resulting in salvage liabilities and/or 
possible wreck removal.

 – Possible collision with other vessels and 
liabilities to the other vessel, its crew/passengers 
and possibly cargo.

 – Contact damage to a jetty and any consequential 
damages.

 – Pollution liabilities.

What insurances are required?
Hull and machinery and P&I (See section on 
Insurance).

Do I have to prepare for accidents?
Apart from arranging insurance, all commercial 
ships on international voyages over 500GRT and 
all passenger ships on international voyages, 
regardless of size, have to comply with the 
International Safety Management Code and to 
operate a Safety Management System (SMS) 
on board. The purpose of the SMS is to manage 
foreseeable risks to the operation of the yacht and 
to protect persons, property and the environment 
in the event of an accident or non-conformity 
arising.

Is flag state relevant?
Yes. The yacht will be registered with a flag  
state and, in the event of a serious casualty,  
will be required to perform an investigation  
into the cause.
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Insurance is where superyachting bows its head to commercial shipping. The size 
of today’s superyachts mean they are often more akin to commercial vessels than 
pleasure yachts and the insurance cover needs to reflect this, while also taking into 
account the individual requirements of each owner. There is no one standard form 
of superyacht cover. Superyachts may be insured on standard policy wordings used 
for commercial vessels or on wordings developed specifically for yachts, in each case 
amended as appropriate. Many insurers now also offer cover on their own bespoke 
wordings. The Consumer Insurance (Disclosure and Representations) Act 2012, which 
became law on 6 April 2013, gives superyacht owners, who are not operating their 
yachts for business, clarity on what information they need to disclose when buying 
insurance. You can only tell the insurer what he asks you. You are no longer required 
to second-guess what an insurer might want to know.

What type of insurance cover do I need?
The type and extent of cover required will depend 
on your individual circumstances but may include:

 – Hull and Machinery (H&M) insurance: Covers 
you for physical loss of or damage to the yacht 
and its machinery. It also generally covers any 
tenders and chase boats.

 – Increased value insurance: Affords additional 
H&M cover for a lower premium where the 
yacht is totally lost or damaged beyond 
economical repair.

 – Protection and Indemnity (P&I) insurance: 
Provides cover for legal liabilities including 
damage to other vessels (to the extent not 
covered by the H&M cover), damage to dock or 

harbour installations, wreck removal expenses, 
death or personal injuries if relevant, and may 
also cover the use of helicopters on board the 
yacht.

 – War risk insurance: Can be obtained in respect 
of physical damage to the yacht and third party 
liabilities and provides cover for losses caused 
by acts of war, terrorism, capture, seizure and 
arrest that are otherwise excluded under the 
H&M and P&I cover.

 – Crew medical and accident cover: Provides 
cover for medical and repatriation expenses.  
The type of cover varies and what is required 
may depend on the yacht’s flag and nationality 
of the crew.

insurance
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Are there any clauses that I need to pay 
particular attention to?
Yes. In addition to being aware of any exclusions 
in the insurance cover offered, careful attention 
needs to be paid to any terms in the policy 
described as ‘warranties’ or ‘conditions precedent’ 
as a breach of such terms may have serious 
consequences.

A warranty is a promise that certain facts are true 
and/or will continue to be true, or that the insured 
will do or not do certain things. Examples include 
warranties as to the use and cruising limits of 
the yacht and the presence of a permanent and 
competent skipper. If not complied with, the 

insurer may terminate the policy from the date 
of breach. A breach of a condition precedent may 
prevent you from claiming for a particular loss (for 
example, if you are in breach of a loss notification 
provision) or may suspend the policy until the 
term is complied with (for example, premium 
payment clauses). An owner is in danger of having 
an otherwise legitimate claim rejected if the story 
told by the owner’s crew is not wholly accurate. 
The truth, the whole truth, and nothing but the 
truth, underpins every insurance claim.
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The basic rule is if you are a European Union (EU) resident or you choose to operate 
your yacht commercially in the EU, or any combination of the two, you have to 
account for VAT one way or the other. Also, if you are building a yacht in the EU, 
be careful that you do not become involved in a tax-avoidance artificial exporting 
structure. If the yacht is to be used in the EU, legally you must conduct an intra-
community transfer, NOT an export.

Can I avoid paying VAT on buying my yacht?
If you are an EU resident, you can avoid the tax 
only if you are legitimately operating the yacht 
commercially in the EU by earnestly pursuing 
commercial trade, or are participating in a 
legitimate leasing structure. Cyprus and Malta 
run broadly similar leasing schemes which can 
dramatically reduce the effective rate of VAT on 
the assumption that yachts do not spend all their 
time inside the EU. However, both the German 
and UK tax authorities have openly criticised 
these schemes and so they are a potential risk for 
owners living in the UK and Germany. We expect 
the EU to challenge both the Cypriot and Maltese 
schemes in the not too distant future, but for now, 
they are legal.

Is the VAT tax status on my yacht preserved  
for life?
No. If at some point in the future it becomes clear 
that you are not earnestly pursuing commercial 
business or you are only chartering the yacht 
infrequently, you may be asked to de-register as a 
commercial yacht. At this point you would become 
liable for VAT on the hull unless you permanently 
export the yacht or become eligible for VAT relief 
as a non-resident. Also, an EU tax paid yacht 
sold outside the EU will lose its VAT paid status 
if brought back into the EU by a new owner. The 
only certainty in tax and yachts is that there is no 
certainty.

tax
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Can I charter my yacht if I am in the EU under the 
Temporary Importation Regime (TIR)?
No. The TIR is a relief from import VAT based 
on you neither chartering or offering to charter, 
selling or offering to sell, your yacht within the 
EU. TIR is only available to a non-EU flagged yacht, 
owned by non-EU residents. Also, you should not 
allow EU residents to use the yacht if you are not 
on board. If you breach any of these conditions, the 
relief is removed and VAT on the importation of 
the yacht is immediately chargeable.

Can I charter the yacht to myself?
Occasionally this is possible, and then only if 
you pay an arm’s length commercial charter 
rate. However, if you are the only or principal 
charterer, the yacht is not commercial. As an aside, 
chartering through a series of dummy companies 
does not count as arm’s length chartering or 
earnestly pursuing commercial business. The 
tax authorities do not respect the sanctity of 
the corporate veil. They take a sword to the veil 
and look at who directly or indirectly owns the 
company and draw its own conclusions.

Does the flag have anything to do with tax?
Flag only has an impact on tax if you are applying 
for TIR, where you have to have a non-EU flag. 
Normally, tax is determined by how the yacht 
is used as opposed to the yacht’s flag. However, 
anecdotal evidence suggests that non-EU flags are 
having a tough time operating legally in Spain  
and Greece.
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When do disputes arise?
Disputes can arise for any number of reasons, but 
the most common causes of superyacht litigation 
are new build contracts and sale and purchase 
contracts. Often it will be the case that a yacht 
does not comply in all respects with its contractual 
specification and/or a Buyer will be unhappy with 
some aspect of a yacht he or she has bought.

How do I know what my rights are?
The first place to look is the contract itself and 
how it allocates the risk in the transaction as 
between the Buyer and the builder and/or Seller. 
If there are particular aspects of the yacht or of 
the transactional process that are particularly 
important to a party, then it is important to 
ensure those aspects are dealt with up front in 
the contract, rather than trying to retrospectively 
import terms into a contract.

Where can I sue/be sued? 
This depends largely on what the relevant contract 
says. If it is considered important for disputes to 
be dealt with within a particular jurisdiction, then 
provision should be made for this at the contract 
stage. Where a contract is silent on jurisdiction, 
then factors such as the governing law, the place 
of delivery of the yacht, and the place where the 
person to be sued carries on business and so on 
may become significant. It is best not to leave these 
matters to chance, and to make express provision 
in the contract wherever possible.

Court or arbitration?
Arbitration is seen as less formal and less costly 
than court proceedings, which are considerably 
stricter from a procedural point of view. It is a 
matter for debate whether it is still true that 
arbitration is less costly, but it remains the case 
that it can be a slightly more flexible method 
of dispute resolution as well as more specialist. 
Arbitration also has the benefit of being 
confidential. Although the English courts are still 
seen as fair and commercially minded, there is 
always the risk of playing the lottery of the bench 
and facing an inexperienced judge. Whichever 
method a client chooses, we are always prepared 
to give the best possible advice.

Why litigate? 
Those unfamiliar with arbitration or the court 
system can be daunted by the prospect of 
litigation. However, the vast majority of disputes 
do not proceed to a full hearing or trial. The aim of 
litigation is not to drive the parties toward a day in 
court, but to resolve disputes. Many find litigation 
to be a useful tool for reaching a commercial 
solution, and we always advise our clients with 
their commercial objectives firmly in mind.

Litigation
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Multi-jurisDiCtions
Although a contract may be governed by English law, it should not be forgotten 
where the service is being undertaken. If a yacht is being built in Italy, UK, Germany 
or Turkey, for example, there are different local laws regarding insolvency, title and 
security that should be considered.

The Rome II Regulation will apply, and even if a law and jurisdiction clause is inserted, 
this can be challenged. If the contract does not include a law and jurisdiction clause, 
there is a risk the contract will be governed by an unwanted law. Always think about 
what local laws may apply to your transaction.

aLso consider...
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BriBery
Most developed countries will have their own laws and penalties in relation to  
dealing with bribery and corruption.

The UK Bribery Act 2010 (the Act) came into force on the 1st July 2011. With the 
potential of affecting various industry professionals from builders to brokers, the key 
points to highlight are:

What is bribery?
The Act defines a financial or other advantage 
offered, promised, or given to another party to 
induce them to perform a function or activity 
improperly, or to reward them for doing so.  
This can include gifts, corporate hospitality and 
client entertainment. 

Who? 
The Act applies to individuals closely associated 
with the UK (ordinary residents, citizens), all 
businesses operating in the UK for acts contrary 
to the Act carried out by them or their associated 
entities (subsidiaries, agents, employees) and 
all UK-registered commercial organisations and 
partnerships for their actions or the actions of 
their associated entities.

Where? 
The Act applies to activities contrary to the Act 
carried out anywhere in the world.

What are activities contrary to the Act?
To make or receive a bribe which applies to both 
bribery of public officials and to bribery of any 
other person who is not a public official. For 
example, paying a harbour official to get a better 
mooring slot. 

On summary conviction, up to 12 months jail time 
plus a £5,000 fine. On indictment: Unlimited fines 
and up to 10 years in jail.
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we understand the superYacht 
industrY and know what matters
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We understand the industry and know what matters. Our bespoke, first-class services 
are second to none and provides our clients with the information they need to make 
the best choices whether for commercial, operational or aesthetic reasons. 

Our level of industry knowledge is unique and together with our contacts and 
practical approach we always get the business done.

Our full-service approach covers asset finance, tax, employment, insurance, corporate 
law, disputes and regulatory issues.

We have a trusted team of specialist lawyers, many of whom are dual qualified and 
multi lingual. This coupled with our capability to deal with regional issues through 
our global network of offices and local correspondents, means we can offer our clients 
support across every jurisdiction in a streamlined and cost-effective manner.

lonDon
John Leonida
Paul Turner
Dan Tindall
Anna Wilkins
Giovanna Cabbia
Amelia Reffold
Amanda Gara
Marie-Anne Moussalli (née Arthur) 

Marie Sundell
Andy Preston
Ed Mills-Webb
Robert Wilson
Robert Pilcher
Nick Purnell
Margaret Tofalides
Heidi Watson

Martyn Haines
Dolly Brown
Peter Roser
Chris Burdett
Thomas Kelly

the team
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Paris
Gildas Rostain 
Rozenn Lopin

DuBai
Gijsbert Speelman

neW york
John Keough
John Woods

shanghai
Ik Wei Chong
Cherry Jin

rio De janeiro
Stirling Leech

CaraCas
Aurelio Fernandez-Concheso

hong kong
Conor Warde  

Well placed to stand as a client’s first choice  
for difficult problems in tough jurisdictions.
Chambers & Partners

Clyde & Co has a team that punches 
above its weight with a solid presence in 
both the commercial ship finance arena 
and the superyacht sector.
Legal 500
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Clyde & Co is a global law firm with a pioneering heritage. Operating from 45 offices  
and associated offices across six continents, we have over 1,800 lawyers advising 
corporates, financial institutions, private individuals, and governments. The firm has  
a strong reputation for its work in emerging markets, being the largest international  
firm in the Middle East and with a rapidly expanding network across Asia, The 
Americas and Africa.

We hire the best people in our chosen core sectors 
– genuine specialists. This combination of sector 
expertise and legal excellence allows us to provide 
the most innovative and commercial solutions to 
our clients.

Our strategic aim is to be the best and 
most complete provider of legal services to 
businesses engaged in our core sectors of 
trade & commodities, energy, infrastructure, 
transportation and insurance.

Our marine expertise extends across a team of 
more than 150 specialist marine lawyers, making 
our practice unrivalled in size and global presence. 
This expertise extends across the full range of 
shipping legal services.

Office network – offices and associated offices: 

Africa:  
Cape Town, Dar es Salaam, Johannesburg, Tripoli

Asia Pacific:  
Beijing, Brisbane, Chongqing*, Hong Kong, Jakarta*, 
Melbourne, Mongolia*, Mumbai*, New Delhi*, Perth, 
Shanghai, Singapore, Sydney

Middle East:  
Abu Dhabi, Doha, Dubai, Riyadh*

Europe:  
Aberdeen, Dundee, Edinburgh, Glasgow, Guildford, 
Leeds, London, Madrid, Manchester, Nantes, 
Newcastle, Oxford, Paris, Piraeus

North America:  
Atlanta, Montreal, New Jersey, New York,  
Newport Beach, San Francisco, Toronto 

South America:  
Caracas, Rio de Janeiro*, Sao Paulo

*Associated offices

about cLYde & co
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